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EFTA SURVEILLANCE AUTHORITY DECISION 

of 23 July 2009 

on the Helguvík Aluminium Smelter 

(Iceland) 

 

THE EFTA SURVEILLANCE AUTHORITY
1
 

Having regard to the Agreement on the European Economic Area
2
, in particular to Articles 

61 to 63 and Protocol 26 thereof, 

Having regard to the Agreement between the EFTA States on the Establishment of a 

Surveillance Authority and a Court of Justice
3
, in particular to Article 24 thereof, 

Having regard to Article 1(3) of Part I and Article 4(2) and 4(3) of Part II of Protocol 3 to 

the Surveillance and Court Agreement, 

Having regard to the Authority’s Guidelines on the application and interpretation of 

Articles 61 and 62 of the EEA Agreement
4
, and in particular the Chapter on National 

Regional Aid 2007-2013 thereof
5
 and the Chapter on the Application of State aid rules to 

measures relating to direct business taxation
6
,  

Whereas: 

                                                
1
 Hereinafter referred to as the Authority. 

2 Hereinafter referred to as the EEA Agreement. 
3 Hereinafter referred to as the Surveillance and Court Agreement. 
4
 Guidelines on the application and interpretation of Articles 61 and 62 of the EEA Agreement and Article 1 

of Protocol 3 to the Surveillance and Court Agreement, adopted and issued by the Authority on 19 January 

1994, published in the Official Journal of the European Union (hereinafter referred to as OJ) L 231 of 

03.09.1994 p. 1 and EEA Supplement No 32 of 03.09.1994 p. 1. Hereinafter referred to as the State Aid 

Guidelines. The updated version of the State Aid Guidelines is published on the Authority’s website: 

http://www.eftasurv.int/fieldsofwork/fieldstateaid/guidelines/ 
5 The part on National Regional Aid 2007-2013 in the State Aid Guidelines, Part III, Horizontal Aid Rules.  

Hereinafter referred to as the Regional Aid Guidelines. 
6
 The part on the Application of  State aid rules to measures relating to direct business taxation is in the State 

Aid Guidelines, Part V, Specific Aid Instruments. Hereinafter referred to as the Business Taxation 

Guidelines. 

Case No: 66250 

Event No: 521999 

Dec. No:  344/09/COL 
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I. FACTS 

1 Procedure 
 

By letter of 10 March 2009 (Event No 511948) the Icelandic authorities notified, pursuant 

to Article 1(3) of Part I of Protocol 3, the grant of funding by means of tax and fee 

concessions for the construction of an aluminium smelter in Helguvík, Iceland by 

Norðurál Helguvík ehf.  

 

By letter of 29 April 2009 (Event No 516774) the Icelandic authorities informed the 

Authority that by Act No 51/2009 adopted on 17 April 2009 the Parliament authorised the 

Icelandic authorities to enter into an agreement with Norðurál Helguvík ehf. for purposes 

of giving various tax and fee concessions (the “Helguvík Act”).  

 

By letter of 4 May 2009 (Event No 516682) the Authority requested additional 

information. By letter of 26 May 2009 (Event No 519686) the Icelandic authorities replied 

to the information request. Subsequently further information was submitted by the 

Icelandic authorities by letter of 9 July 2009 (Event No 524167) and by letter of 14 July 

2009 (Event No 524662). 

 

2 Description of the proposed measures 
 

2.1 General  
 

Norðurál Helguvík ehf. intends to construct an aluminium smelter for the production of 

primary aluminium near the port at Helguvík creek in the Reykjanes peninsula which is in 

the south-western part of Iceland
7
. The aluminium smelter is designed for an annual 

production capacity of up to 360 000 tonnes. The plan is to construct the smelter in four 

stages of 90 000 tonnes each. Initial construction work for the first phase started in June 

2008 and is planned to be finished by 2011 by which time the smelter is also scheduled to 

commence production. The fourth phase, which brings the production capacity to 360 000 

tonnes, is intended to be finished by 2015. 

 

Norðurál Helguvík ehf. is a limited liability company, established under Icelandic law and 

wholly owned by Century Aluminium Company, a company incorporated under the laws 

of the State of Delaware, United States of America.
8
  

 

Act No 51/2001 adopted by the Icelandic Parliament 17 April 2009, (the “Helguvík Act”) 

authorises the Icelandic Ministry of Industry to enter into an “Investment Agreement” on 

behalf of the Icelandic Government with Century Aluminium Company and its subsidiary, 

Norðurál Helguvík ehf. (the “Company”) for purposes of awarding tax and fee 

concessions in relation to the construction of a primary aluminium smelter and connected 

                                                
7
 Helguvík is located just north of Keflavík in the town of Reykjanesbær and 4 kilometers from the 

international airport at Keflavík. The Helguvík smelter site will be located within two municipalities; 

Reykjanesbær and Garður. 
8 Century Aluminium Company is also the owner of Norðurál ehf., a company operating an aluminium 

smelter at Grundartangi, Iceland. Measures similar to those examined in the present case were examined in 

(i) Decisions 174/98/COL, 127/05/COL and 187/05/COL, relating to the aluminium smelter at 

Grundartangi; and (ii) Decision 40/03/COL relating to an aluminium smelter in Fjarðabyggð municipality, 

Iceland, operated by Alcoa Inc. through subsidiaries. 
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facilities. To this end the Helguvík Act provides for various derogations from Icelandic 

statutory tax and fee legislation in favour of the Company.
9  

 
Article 1 of the Helguvík Act provides that the duration of the derogations is to be set out 

in an Investment Agreement. The draft Investment Agreement submitted by the Icelandic 

authorities provides that the derogations will be in force for 20 years as of the date of its 

signature which is assumed to be on 23 July 2009.
10

 

  

2.1.1 Overview of events and agreements 
 

In May 2005 Century Aluminium Company presented its plans for the construction and 

operation of an aluminium plant in Helguvík to the Icelandic Ministry of Industry and 

requested co-operation with the Icelandic authorities.  

 

On 3 November 2005 representatives of the “Invest in Iceland” agency, the Company and 

the town of Reykjanesbær in Iceland signed a Joint Action Plan to carry out relevant 

preparatory work for the construction of an aluminium smelter.  

 

On 27 April 2006 the Company and the town of Reykjanesbær signed an “Agreement on 

Licensing and Charges” on derogations from various municipality taxes and charges in 

favour of the Company. On 4 January 2007 the Company, the municipalities of 

Reykjanesbær and Garður as well as the Reykjanes Harbour signed a new Agreement on 

Licensing and Charges which replaced the Agreement on Licensing Charges signed 27 

April 2006. 

 

On 17 April 2007 the Company requested derogations from taxes and fees from Icelandic 

statutory law comparable to those authorised by Act No 62/1997 on the Aluminium 

Smelter in Grundartangi. However, the Icelandic authorities rejected the Company’s 

request on the grounds that the taxation and fee conditions for undertakings operating in 

Iceland have generally become favourable and hence there was no need for derogations.  

 

On 23 April 2007 a “Power Contract” was signed between Hitaveita Suðurnesja hf. (now 

HS Orka hf.) and the Company.
11

 On 7 June 2007 the Company signed another “Power 

Contract” with Orkuveita Reykjavíkur.
12

 The latter agreement was restated and signed 

again on 30 December 2008.
13

 

 

Upon request of the Company in October 2008 the Company and the Icelandic authorities 

discussed the drastically changed circumstances on the financial markets and whether tax 

and fee derogations could be offered for purposes of the investment by the Company in an 

aluminium smelter in Helguvík. The Icelandic authorities have explained that while the 

work for constructing the aluminium smelter at Helguvík commenced already in June 

2008 the impact of the changed circumstances on the financial markets in October 2008 

                                                
9 Articles 3, 4 and 6 of the Helguvík Act. 
10

 While the Helguvík Act states that the duration shall not be less than 20 years from the point in time at 

which the production commences, the Icelandic authorities have committed to amend the Helguvík Act in 

accordance with the duration set out in the draft Investment Agreement, cf. letter from the Icelandic 

authorities of 9 July 2009 (Event No 524167). 
11

 The agreement was amended several times, the last time on 27 June 2009. 
12

 Also, on 23 October 2007 the Company entered into a “Connection and Transmission Agreement” with   

Landsnet hf., for the connection and transmission of electricity to the former. 
13 This agreement was amended several times, the last time on 30 June 2009. 
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(and consequent difficulties to finance the construction project)
14

 made state funding  

necessary in order to enable the continuation of the project.
15

 In the light of these 

circumstances the Icelandic authorities concluded that funding via tax and fee derogations 

was essential for the continued possibilities of financing the project. On this basis 

representatives of the Icelandic Ministry of Industry and the Company prepared a draft 

Investment Agreement (dated 31 December 2008) providing for various tax and fee 

derogations in favour of the Company.
16

  

 

On 10 March 2009 the Icelandic authorities submitted the notification to the Authority for 

purposes of awarding funding via tax and fee concessions on the basis of the Helguvík Act 

and the Investment Agreement.  

 

On 1 April 2009 the municipalities of Reykjanesbær and Garður, on the one hand, and the 

Company, on the other, have entered into an agreement on Property Tax, Planning and 

Contribution to Fire Protection. 

 

On 17 April 2009 Parliament adopted the Helguvík Act authorising the Icelandic 

authorities to conclude an Investment Agreement with the Company for purposes of 

derogating from Icelandic statutory tax and fee rules, subject to the approval of such 

measures by the Authority. 

 

In the light of the above the Authority will examine the Helguvík Act and provisions of 

the following agreements: 

 

• The Investment Agreement  

• The Agreement on Licensing and Charges  

• The Power Contracts 

 

The Company has also entered into a “Harbour Agreement” and a “Smelter Site 

Agreement”.
17

 These agreements have not been notified to Authority. Also, a provision on 

a special treatment of municipal street construction tax in the Agreement on Licensing and 

Charges between the Company and the town of Reykjanesbær, the municipality of Garður 

and the Reykjanes Harbour has not been notified to the Authority. These agreements and 

provisions will therefore not be assessed in the following. 

 

2.2 The Helguvík Act and the Investment Agreement 
 

                                                
14

 The Icelandic authorities have explained that the initial construction was to be financed partly via a loan at  

Landsbanki Islands hf., Kaupthing Bank hf. and Fortis Bank for an amount of between 600-700 million 

USD.  However, following the collapse of the Icelandic banks in October 2008 the Company could not raise 

financing for the project.   
15

 The construction work had to be put on hold as of the last quarter of 2008. The economic crisis in Iceland 

is evidenced amongst other by the adoption of the Icelandic authorities of the so-called “Emergency Act” 

enabling State interference with financial institutions (Act No. 125/2008 of 6 October 2008 on the Authority 

for Treasure Disbursements due to Unusual Financial Market Circumstances etc.) 
16

 The draft agreement has since then been amended and the Icelandic authorities submitted a new draft 

Investment Agreement to the Authority on 9 July 2009 (Event No 524168). 
17 On 27 April 2006 the Company entered into the Smelter Site Agreement according to which the Reykjanes 

Harbour (owned by the town of Reykjanesbær) is to lease a site to the Company for 50 years. On the same 

day the same parties signed the Harbour Agreement according to which the harbour will build a new 360 

metre quay (in addition to the already existing 150 metre quay) and for the provision of services by the 

harbour in connection with the construction and operation of the aluminium smelter. 
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The Helguvík Act and the Investment Agreement provide for a number of derogations 

from Icelandic statutory tax and fee rules which are described in more detail below. 

 

2.2.1 Corporate income tax rate 
 

According to Article 4(1)(1)(a) of the Helguvík Act and Section 7.1(a) of the Investment 

Agreement the Company shall pay a maximum corporate income tax rate of 15%. 15% is 

also the current tax rate for limited liability companies according to the Act No 90/2003 

on income tax. However, should the tax rate according to this statutory rule be lower than 

15% such lower income tax rate shall also apply to the Company. 

 

2.2.2 Depreciation rules 
 

Article 4(1)(3) of the Helguvík Act  and Section 7.3 of the Investment Agreement provide 

for a derogation from the depreciation rules in Article 42 of the Act No 90/2003 on 

income tax. The exemption allows the Company to depreciate their assets to no residual 

value instead of the 10% residual value provided for in the law. Moreover, the Company 

can, in the year when assets are taken into operation, choose to depreciate such assets with 

a proportional factor of the annual depreciation instead of full year’s depreciation as 

required by Article 34 of Act No 90/2003.  

 

2.2.3 Deduction of operating losses 
  
According to subparagraph 8 of paragraph 1 of article 31 of Act No 90/2003 on income 

tax, companies are entitled to deduct from taxable income in any given year the remaining 

net operating losses from the preceding ten calendar years. Article 4(1)(1)(b) of the 

Helguvík Act and Section 7.1(d) of the Investment Agreement provide that even if this 

statutory rule may change to provide that the deductible number of years are reduced such 

deduction will not apply to the Company. The number of deductible years for the 

Company will never be less than ten calendar years.  

 

2.2.4 Electricity safety control fee  
 

Act No 146/1996 on the safety of electrical installations, consumer utilities and electrical 

equipment provides for the payment of fees in order to cover the costs of 

“Neytendastofa”, the public authority responsible for surveillance and inspections in the 

field of electrical safety in Iceland. According to Article 14(1)(1) and 14(1)(4) of the Act 

electrical utilities (enterprises which produce, transport, distribute and/or sell electricity) 

are obliged to pay a service fee to Neytendastofa for the overall supervision of such 

utilities. The fee rate is 0.8% of the total income of sale of electricity and rental of 

measuring equipment.  

 

Article 14(1)(5) of Act No 146/1996 provides that importers and domestic producers of 

electrical equipment pay a service fee to Neytendastofa for overall supervision and the 

supervision of electrical equipment up to 0.15% of the customs value imported goods or of 

equivalent. 

 

Article 4(1)(5) of the Helguvík Act and Section 9.4 of the Investment Agreement provide 

for an exemption from the above mentioned provisions of Act No 146/1996 as regards (i) 

the sale of electricity to the Company; and (ii) purchase by the Company of electrical 

equipment. 
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2.2.5 Stamp duties 
 

According to Act No 36/1978 stamp duties are payable when various types of legal 

documents are issued or signed, inter alia bonds (1.5% stamp duty of bonds with interests 

and collateral or guarantee, 0.5% of other bonds) and agreements on lease of land (2% 

stamp duty of the rental charge). 

 

The Helguvík Act and the Investment Agreement provide for a lower rate of stamp duty 

for documents issued in relation to the construction of the aluminium smelter at Helguvík. 

In this regard Section 9.1 of the Investment Agreement reads: 

 

Stamp duties, when these would be paid according to Act No. 36/1978 on Stamp 
Duties, will be 0.15% on all stamp duty incurring documents issued or entered into 
by the Company in connection with the construction of the Plant.18 
 

2.2.6 Zoning fee 
 

Zoning fee is a one-off fee on all new constructions to cover the costs of a Planning 

Agency. Article 35 of the Planning and Building Act No 73/1997 provides that the fee 

shall be fixed at 0.3% of either the fire insurance value or initial investments costs of the 

construction. According to Article 35(3) of Act No 73/1997 the fee only falls due once the 

Icelandic Property Registry has appraised the constructions according to Act No  48/1994 

on Fire Insurance.  This appraisal has not taken place yet in the case of the aluminium 

smelter at Helguvík.  

 

According to Article 4(1)(6) of the Helguvík Act and Section 9.2 of the Investment 

Agreement the Company shall, irrespectively of the statutory provision, pay a fixed 

amount of USD 180 000 zoning fee in respect of the construction of the aluminium 

smelter at Helguvík (with annual production capacity of approx. 360 000 tonnes).
19

 

 

2.2.7 Industrial charge 
 

According to Act 134/1993 an “industrial charge” which is calculated as 0.08% on the 

turnover is payable by manufacturing and construction companies as well as certain 

service providers. Article 4(1)(2) of the Helguvík Act and Section 9.2 of the Investment 

Agreement exempts the Company from the payment of the industrial charge and any 

substantially similar tax/charge which might be imposed in addition to or in place thereof.  

 

2.2.8 Market charge 
  

According to Act No 160/2002 on the Trade Council of Iceland a “market charge”, which 

is calculated as 0.05% of the labour costs, is levied on all companies operating in Iceland. 

According to Article 4(1)(2) of the Helguvík Act and Section 7.2 of the Investment 

Agreement the Company is exempt from payment of the market charge and substantially 

similar tax/charge which might be imposed in addition to or in place thereof.  

 

                                                
18 While the exemption set out in the Helguvík Act is somewhat broader the Icelandic authorities have committed to 

amend Article 4(1)(4) of the Helguvík Act in line with the  provision of the Investment Agreement cited in the text. 
19

 Payments shall be proportional to the progress of the construction. 
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2.2.9 Import Duties 
 

Article 6 of the Helguvík Act and Section 8.1 of the Investment Agreement exempts the 

Company from the Icelandic customs/excise duties under Act No 97/1987 on Excise 

Duties “as well as any identical or substantially similar taxes which might subsequently 
be imposed in addition to, or in place such duties”  on import or domestic purchase by the 

Company of construction materials, machinery, equipment and other capital goods and 

spare parts and related facilities. Moreover, customs duties and excise duties on goods or 

services purchased by the Company within the country for the construction of the 

aluminium smelter at Helguvík may be waived or refunded. 

 

Moreover, Section 8.3 of the Investment Agreement (which is based on an authorisation 

set out in Article 6 of the Helguvík Act) exempts the Company from excise duties or 

customs duties on the import or domestic purchase of raw materials and production 

supplies required for the operation of the aluminium smelter at Helguvík and its harbour 

installations. 

 
It appears from Article 7(1)(10) and 7(1)(11) of the Icelandic Customs Act No 88/2005 

that customs and excise duties shall be reduced, waived or refunded on (i) raw materials, 

components and parts for production of domestic goods; and on (ii) machinery, machinery 

parts and spare parts used for the production of domestic goods. Moreover, Article 45 of 

Regulation No 630/2008 (issued on the basis of Act No 88/2005) emphasises these rules 

by providing that customs and excise duties shall be waived or refunded for raw materials, 

components and parts for the production of domestic industrial goods, material for 

packaging of industrial goods and machinery, and machinery parts and spare parts used in 

the production of domestic industrial goods.  

 

2.2.10 VAT on imports and electricity 
 

In Iceland VAT on import is payable under Act No 50/1988 on Value Added Tax. Section 

8.2 of the Investment Agreement provides for a deferral (custom credit) for VAT on 

import until payment of the refund for the respective clearing period is due. VAT on the 

purchase of electricity shall be deferred to the same effect.
20

 

 

As regards imports, the time period during which the payment of VAT is deferred is the 

same in the case of the Company as for all other companies operating in Iceland. Also as 

regards VAT on electricity, the time period during which the payment is deferred is the 

same for the Company as for all other electricity customers. 

 

 

2.3 Helguvík Act and the Agreement on Licensing and Charges  
 

The Agreement on Licensing and Charges was signed on 4 January 2007 by the Company 

and the municipalities of Reykjanesbær and Garður as well as the Reykjanes Harbour
21

. 

Article 4(1)(8) of the Helguvík Act and the Agreement on Licensing and Charges provide 

                                                
20 For the sake of completeness Article 4(3) of the Helguvík Act clarifies that Icelandic statutory rules and 

municipal legislation on settlement procedures in respect of income tax and VAT (such as tax returns, due 

dates, assessment, collection) apply to the Company. 
21

 Replacing the initial Agreement on Licensing and Charges entered into by the Company and 

Reykjanesbær 27 April 2006. 
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that the Icelandic statutory rules on municipal property tax and building licence fee do not 

apply to the Company.
22

 

 

2.3.1 Municipal Property Tax 
 

Article 3 of the Act on Sources of Municipal Revenue No 4/1995 provides that municipal 

property tax is levied on an annual basis on real estate (land and buildings, including 

industrial real estate) evaluated (for property tax purposes) on 31 December the previous 

year.  

 

According to Article 27 of Act No 6/2001 on Property Registry and Assessment the tax 

base is the official market value of the property or a cost-based estimate evaluated by the 

Icelandic Property Registry.  

 

According to Article 3(2) of Act No 4/1995 the tax rates are fixed each year by the 

individual municipalities and may be as low as zero but at a maximum 1.65% of the 

official value of the property. The current tax rates are 1.65% in Reykjanesbær and 1.5% 

in Garður. 

 

By reference to Article 2 of the Agreement on Licensing and Charges the municipalities of 

Reykjanesbær and Garður, on the one hand, and the Company, on the other, have entered 

into an agreement dated 1 April 2009 on Property Tax, Planning and Contribution to Fire 

Protection. According to Article 3 of the latter Agreement the Company  pays, in lieu of 

the statutory rules in Act No 4/1995 (and implementing rules), a property tax rate of 

0.75% on a fixed tax base.
23

 

 
2.3.2 Building License fee 
 

According to Article 53 of the Planning and Building Act No 73/1997 municipalities can 

introduce building licence fees for the issuance of a building license. The fee covers the 

costs of issuing a building license, site measurements, surveillance, monitoring inspections 

and certification provided. 

 

According to the Icelandic authorities and based on Article 4(1)(9) of the Helguvík Act 

and Article 3 of the Agreement on Licensing and Charges the Company will, instead of 

paying the fee according to the statutory rules in Act No 73/1997, pay
24

 a fixed sum of 

USD 300 000 in respect of the aluminium smelter at Helguvík.
25

 According to the 

Icelandic authorities this amount is based on an estimate of the costs of issuing a building 

license, surveillance and inspections of the construction of the smelter.  

 

2.4 Power Contracts 

 
The Icelandic authorities have submitted two contracts for the supply of power to the 

Company:  

                                                
22

 While the preamble of the Agreement refers to the construction of a smelter with a production capacity of 

250 000 tonnes larger production capacities is possible. 
23

 This derogation is also reiterated in Article 4(1)(8) of the Helguvík Act. 
24

 To the municipalities of Reykjanesbær and Garður. 
25

 This is based  on an annual production capacity of 360 000 tonnes. According to the Agreement the sum 

was originally fixed to USD 150 000 by reference to a capacity of 180 000 tonnes.  
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(i) One contract signed on 30 December 2008 between the Company and 

Orkuveita Reykjavíkur for the provision of 1533 GWh annually over a period 

of 25 years. (“Power Contract I”); 
26

and  

(ii) one contract signed on 23 April 2007 between the Company and HS Orka hf.. 

for the provision of 1314 GWh on an annual basis over a period of 25 years 

(“Power Contract II”).   

 

The utility Orkuveita Reykjavíkur is owned 100% by cities, towns and municipalities.
27

 

As of 14 July 2009 the utility HS Orka hf. is owned by a privately owned company, 

Geysir Green Energy with 66% whereas towns and municipalities hold approximately 

33%.
28

 Both Orkuveita Reykjavíkur and HS Orka hf.. are financially independent and 

dividends shall be paid on the basis of the financial results. 

 

Under Power Contract I electricity will be provided to the Company from newly 

constructed units attached to geothermal plants.
29

 To this end Orkuveita Reykjavíkur will 

construct (i) two new units in existing power plants using existing infrastructure at 

Hellisheiði; (ii) two new units as part of a new power plant at Hverahlíð; and (iii) one new 

unit as part of a new power plant at Gráuhnjúkar.  Under Power Contract II  the power will 

be provided via the construction of new facilities at the Reykjanes power plant. 

 

The price of electricity under Power Contract I and II is fully linked to the price for 

aluminium on the London Metal Exchange and calculated on a monthly basis according to 

a formula laid down in Power Contract I and II (commonly referred to as “metal-linked 

power tariffs”). The power price does not have any fixed elements nor are there floors or 

ceilings.
30

  

 

Both power contracts provide that they are not binding and final unless the respective 

board of directors
31

 have approved the contract.
32

 Both power contracts also provide that 

the board of directors must have deemed the contract to be profitable before the contract is 

binding and final.
33

 This has not yet taken place for either of the power contracts.  

 

The Icelandic authorities have submitted a discounted cash flow for calculating the rate of 

return on the facilities invested in by Orkuveita Reykjavíkur. This method is based on 

                                                
26

 It was signed for the first time on 7 June 2007, cf. section 2.1.1 above.  
27 Orkuveita Reykjavíkur is a partnership company regulated by Act No 139/2001 on Orkuveita Reykjavíkur 

and Regulation No 297/2006 on Orkuveita Reykjavíkur. Its present ownership is shared by the City of 

Reykjavík (93.539%), the town of Akranes (5.528%) and the municipality of Borgarbyggð (0.933%).  
28

 Until 14 July 2009 the shareholding was divided between Geysir Green Energy with 32%, town of 

Reykjanesbær with 34.75% and Orkuveita Reykjavíkur with 16.58%, the town of Hafnarfjörður with 

15.42%, the town of Grindavík with 0.51%, the town of Sandgerði with 0.32, the municipality of Garður 

with 0.32% and the municipality of Vogar with 0.1% of the shares. The board of directors was composed of 

seven members: three from the town of Reykjanesbær, two from Geysir Green Energy, one from Orkuveita 

Reykjavíkur and one from the town of Hafnarfjörður. At a town Council Meeting of 14 July 2009 the town 

of Reykjanesbær sold 34% of the shares to Geysir Green Energy with the result that the latter now owns 

66% of the shares of HS Orka hf. cf. www.reykjanesbaer.is and share sale agreement dated and signed 16 

July 2009 between the town of Reykjanesbær and Geysir Green Energy (Event No 525410).    
29 Situated at Hellisheiði in south west of Iceland. 
30

 Both Power Contract I and II contain a clause entitled “Take or Pay Obligation” which provides that the 

Company must pay for [...]% of the power to be delivered under Power Contract I and II, respectively, 

regardless of whether the actual consumption is less. 
31 And in the case of Orkuveita Reykjavíkur also the owners. 
32

 Section 6.17.1(a) of Power Contract I and Section 6.17.1(a) of Power Contract II. 
33

 Section 6.17.1(c) of Power Contract I and Section 6.17.1(b) of Power Contract II.  In the latter regard the 

provision stipulates that the minimum rate of return on equity must be [...]% premium over 10 years swap 

rate for USD LIBOR based on [...]% equity ratio in order to be considered profitable. 
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future cash flows of the relevant project i.e., determining the cash outlet at the beginning 

and estimating the future revenues less future operating cost. The difference of the cost 

and revenues is then discounted to today’s value with a discount factor. If the discounted 

net value is positive, the project is considered feasible.  

 

The discounted cash flow submitted by the Icelandic authorities is calculated over a period 

of 50 years from 2009 to 2059. The cash flow analysis is based on the forward aluminium 

prices from London Metal Exchange for the first ten years and predictions from the CRU 

report on the aluminium industry issued in March 2009
34

 for the remaining period. In 2010 

the aluminium price is set to USD 1 665, from then on it is steadily increasing every year 

by around 1.3%. Furthermore, the discounted cash flow analysis is based on an inflation 

rate of 2.5% and constant exchange rate of ISK/USD of 0.01. 

 

The discount factor in the discounted cash flow submitted by the Icelandic authorities is 

based on total funding costs, i.e., interest cost and returns that owners request on their 

equity funding. By taking into account the portion of loan and equity the weighted average 

cost of capital (“WACC”) can be measures for the project and used as a discount factor. 

The following element gives a WACC of 6.94%: 

 

Debt/equity ratio  [...] 

Required return on equity [...] 

Debt costs after tax  [...]% 

WACC    [...]% 

 

The project must have an internal rate of return (“IRR”) at lest equal to or higher than the 

weighted average cost of capital. The IRR is the lowest return the project can have without 

resulting in a negative net present value. 

 

The Icelandic authorities have submitted that the internal rate of return (IRR) on capital is 

[...]% based on a 50 year discount period. This is in excess of the weighted average cost of 

capital WACC.  

 

2.5 The objective of the aid measure  
 

The Icelandic authorities have explained that the Helguvík aluminium smelter will be 

located in an area which is eligible for regional investment aid based on the Authority’s 

Decision No 378/06/COL on the regional aid map of assisted areas for Iceland. The 

objective of the notified measures is to strengthen economic activities in the 

Suðurnes/Reykjanes area where the two municipalities are located
35

. 

 

The Icelandic authorities have explained that the unemployment rate in the 

Suðurnes/Reykjanes area is the highest in Iceland. For the past 5 years the unemployment 

rate has grown substantially in this area; from 2.8% in year 2005 to 14.3% in 2009.
36

 

During the same time period the unemployment rate for the whole of Iceland increased 

from 2.3% to 9.1%. The Icelandic authorities have submitted that there are a number of 

different reasons for this high and increasing rate of unemployment in the 

Suðurnes/Reykjanes area. 

 

                                                
34

 CRU Analysis “The Aluminium Quarterly Industry and Market Outlook April 2009” 
35

 The town of Reykjanesbær and the municipality of Garður. 
36 www.vinnumalastofnun.is 
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Firstly, according to the Icelandic authorities, the dismantling of the American Naval Air 

Station in Keflavík is having a long-lasting effect on the employment rate in the 

Suðurnes/Reykjanes area. Secondly, during the past few years the handling of seafood 

products has decreased and caused further unemployment. Thirdly, the international 

airport which is situated in the Suðurnes/Reykjanes area faced a situation in which the 

owners of the airport had to lay off a number of local staff. Lastly, the construction 

industry which is vital to the economic activity in the area, has, as a result of the financial 

crisis, suffered a lot, leading to dismissals which have had a severe impact on the 

unemployment rate in the Suðurnes/Reykjanes area. 

 

The Icelandic authorities have submitted that they have prepared a nation-wide “Job 

Creation Plan” envisaging the creation of about 6000 new jobs over the next years in 

Iceland.
37

 The authorities have submitted that its Job Creation Plan, which although being 

nation-wide in scope, is focused on job creation in several specific areas of Iceland, 

amongst them the Suðurnes/Reykjanes area.      

 

The Icelandic authorities have further explained that the Helguvík aluminium smelter is 

scheduled to become operational in late 2011 with 210 full-time employees during the first 

phase of the smelter. Between twelve and fifteen months later (during the second phase) 

the intention is to increase the annual production to a capacity of 180 000 tonnes and 

increasing the number of employees to 290. By the start-up of the third phase the intention 

is to have about 400 employees. Finally, upon completion of the construction of the 

smelter the intention is to provide full-time employment for 540 employees.
38

 If the cast 

house at Helguvík is also extended the number of employees would rise to 600–700. On 

the basis of these assumptions the number of employees at the aluminium smelter at 

Helguvík will account for about 10% of the nation-wide new Job Creation Plan and for an 

even higher percentage of the total number of jobs to be created in the 

Suðurnes/Reykjanes area.  

 

Finally, during the construction period some 800-1200 workers are envisaged to be hired 

for purposes of building the aluminium smelter.      

 

The Icelandic authorities have submitted that the construction of the aluminium smelter at 

Helguvík means that during 2009 – 2015 the GDP will increase by approximately ISK 725 

billion, at nominal value. This corresponds to a 2.7% increase in GDP at a fixed price 

level. 

 

The construction of an aluminium smelter at Helguvík will have the side effect of fitting 

the Reykjanes area with infrastructure which is open for public use. Amongst others, the 

plans include the building of port facilities in order to construct and operate the aluminium 

smelter at Helguvík.
39

 In this regard the plan is to build a new 360 metre long quay (in 

addition to the existing 150 metre long quay) and construct buildings along the quay as 

well as on the port site to service the aluminium smelter. The plans also include fitting the 

                                                
37

 Cf. press release, http://www.forsaetisraduneyti.is/frettir/nr/3499. The plan does not specify a time span 

but the Icelandic authorities have submitted that the plan is to create the new jobs “within the coming years”. 
38

 The employees to be hired by the Company will be required to hold the following educations: (i) 

academic, technical or comparable education (about 15% of total staff); (ii) vocational education, 

matriculation exam or comparable diploma (about 30% of total staff) and (iii) unskilled but trained 

production staff (about 55% of total staff). 
39

 To this end an agreement has been signed on 27 April 2006 between the Reykjanes Harbour and the 

Company. 
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port site with a 30 000 m
2 

 container yard and storage area for raw materials, finished 

products and silos.   

 

2.6 The primary aluminium market 

 
The Icelandic authorities have submitted information which states that primary aluminium 

is heavily traded world-wide, including in the EEA. 77% of total output is traded 

internationally.
40

 Imports in the EU have increased following a rise in total consumption 

and stagnation in production. Between 1999 and 2006 consumption of primary aluminium 

grew by 40%. Furthermore, experts expect aluminium consumption to rise rapidly in the 

next years: World consumption is predicted to increase approximately from 33.6 million 

tonnes to 49.4 million tonnes between the years 2009 and 2013.
41

 Long term projects 

predict further increases of up to 55 million tonnes in 2015 and 67 million tonnes in 

2020.
42

  

 

2.7 Eligible costs and aid intensity 

 

The Icelandic authorities have submitted that the cost estimate for the total investment 

should be as follows (figures in million USD): 

 

Table 1 
Site and infrastructure [...] MUSD 

Raw materials handling [...] MUSD 

Anode Rodding [...] MUSD 

Power supply and utilities [...] MUSD 

Potline [...] MUSD 

Casthouse [...] MUSD 

Service and administration [...] MUSD 

Sum physical costs  1 198 MUSD 

 

Engineering [...] MUSD 

Construction supervision [...] MUSD 

Owner management [...] MUSD 

Start-up, testing and Commissioning [...] MUSD 

EH&S [...] MUSD 

Insurance and other cost [...] MUSD 

Sum non physical cost 456 MUSD 

 

Contingency 170 MUSD 

Main study cost 12 MUSD 

Escalation  0 MUSD 

 

Total investment cost 1 836 MUSD 

 

The Icelandic authorities have explained that the costs already incurred in October 2008 

was USD 88 761 603
43

. 

 

                                                
40

 See report of Baron Reinaud, Benasi and Philibert of 2007. 
41

 Source: CRU International Limited. 
42

 Id. 
43 Letter of 9 July 2009 (Event No 524167) 
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The Icelandic authorities have submitted that the eligible investment costs (by reference to 

the Regional Aid Guidelines) are the total investment costs, less the costs already incurred 

until October 2008 when the circumstances on the financial markets changed. On this 

basis the Icelandic authorities have submitted that the total eligible investments costs are: 

USD 1.836 000 000 less USD 88 761 603 = USD 1 747 000 000. 

 

The Icelandic authorities have submitted that regional investment aid for large investment 

projects are subject to adjusted regional aid ceilings by reference to paragraph 56 of the 

Regional Aid Guidelines: 

 
Table 2 
Eligible expenditure Adjusted aid ceiling 

Up to Euro 50 million 100% of regional ceiling (ICE 15%) 

For the part between Euro 50 million and Euro 100 million  50% of regional ceiling (ICE 7.5%) 

For the part exceeding Euro 100 million 34% of the regional ceiling (ICE 5.1%) 

 

The breakdown of the 1 247 000 000 Euro eligible investment costs (USD 1 747 000 000 

using the applicable exchange rate on 3 July 2009) is therefore as follows).  

 

(i) Up to 50 million Euro (15% of 50 million Euro)   7 500 000 Euro 

(ii) 50 – 100 million Euro (7.5% of 50 million Euro)  3 750 000 Euro 

(iii) + 100 million Euro (5.1% of 1.147 million Euro) 58 497 000 Euro 

 

Total aid ceiling       69 747 000 Euro 

        

 

Based on a total aid ceiling of 69 747 000 Euro and total eligible costs of 1 247 000 000 

Euro, the aid intensity is 5.59%. The Icelandic authorities have based their calculations on 

the methodology used in the Authority’s Decisions Nos. 187/05/COL and 127/05/COL. 

 

The Icelandic authorities have calculated the estimated total amount of State aid resulting 

from the aid measures identified above and based on the current Icelandic tax system. 

State aid has been calculated over a period of 20 years (from 2009 to 2029). The Icelandic 

authorities have submitted that calculations are based on aluminium price forecasts, which 

start at 2.057 USD/tonnes in year 2011 and increases to 2.332 USD/tonnes in year 2012 

and from of 2013 are set to be 2.507 USD/tonnes for the rest of the 20 year period. On top 

of this a “quality lift” of 100 USD and an EU-Premium of 57 USD are expected. 

 

The breakdown of the calculations is as follows: 

 
Table 3 
 Icelandic Tax System Helguvík Act Net Present Value 

Difference in USD 
Depreciation rules (income tax 

reduction – depreciation to zero 

residual value instead of 10%) 

 Income tax 30.8  Income tax  29.9 0.9 million USD 

Electricity Safety Control Fee A (0% 

instead of  0.8% of revenues) 
6.8  0.0  6.8 million USD 

Electricity Safety Control Fee B (0% 

instead of 0.15%) 
0.1 0.0 0.1 million USD 

Stamp Duties on loans without 

collateral and security agreements 

(0.15% instead of 0.5%) and lease 

agreement (0.15% instead of 2%) 

3.1 0.9 2.2 million USD 
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Zoning fee  (fixed amount of instead 

of 0.3% of building value) 
0.4 0.2 0.3 million USD 

Industrial Charge (0% instead of 

0.08%) 
3.7 0 3.7 million USD 

Market Charge (0% instead of 

0.05%) 
0.1 0.0 0.1 million USD 

Municipality Property Tax Buildings 

(0.75% tax instead of 1.51%, taking 

into account estimated depreciation) 

16.2 10.3 5.9 million USD 

Municipality Property Tax Land (0% 

instead of 1.65%/1.5%, preliminary 

estimated land value) 

0.5 0 0.5 million USD 

Total   20.5 million USD 

  

According to the Icelandic authorities these calculations (based on a 20 year time span) 

result in a total state aid amount of 20.5 million USD. This results in an aid intensity of 

1.17%.
44

 This calculation does however not include potential aid resulting from the 

guaranteed maximum corporate tax rate. The aid element is estimated by the Icelandic 

authorities to amount to a net present value of 2.7 million USD for every 1% increase of 

the corporate tax rate. The Icelandic authorities point out that aid resulting from this 

measure will only be triggered as of when the Company has profits which is expected to 

take place only in year 2023.  

 

On this basis the Icelandic authorities have submitted that the estimated total state aid 

intensity is below the aid intensity ceiling of 5.59%.  

 

The Icelandic authorities have undertaken the commitment that the total value of aid will 

not exceed 69 747 000 Euro expressed in 2009 prices, covering the period of 20 years 

(from the signing of the agreement), discounted to a net present value as of 2009 with a 

discount factor of 8%.
45

  

 

II. ASSESSEMENT 

 

Article 61(1) EEA reads as follows: 

 

“Save as otherwise provided in this Agreement, any aid granted by EC Member States, 
EFTA States or through State resources in any form whatsoever which distorts or 
threatens to distort competition by favouring certain undertakings or the production of 
certain goods shall, in so far as it affects trade between Contracting Parties, be 
incompatible with the functioning of this Agreement.” 

 

This implies that a measure constitutes state aid within the meaning of Article 61(1) EEA 

if the following conditions are cumulatively fulfilled: the measure (i) confers an economic 

advantage to the beneficiary; (ii) is granted by the State or through State resources; (iii) is 

selective; (iv) has an impact on trade between Contracting Parties and is liable to distort 

competition
46

. 

                                                
44

 USD 20.5 million/total investment cost USD 1.747.000 = 1.17%. 
45

 By letter dated 9 July 2009 Event No: 524167 the Icelandic authorities undertook that the total aid amount 

would not exceed 70 747 000 expressed in 2009 prices covering a period of 20 years. However, a calculation 

mistake was made which the Icelandic authorities have recognized by e-mail. The mistake meant that the 

total aid amount is 69 747 000 as stated in the text. 
46

 According to settled case-law, classification as aid requires that all the conditions set out in the provision 

should be fulfilled, see Case C-142/87 Belgium v Commission  (“Tubenmeuse”) [1990] ECR I-959, 
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Since the Investment Agreement and the Agreement on Licensing and Charges share a 

number of features these are dealt with together first. The Power Contracts will be dealt 

with subsequently.  

 

 

1 The Investment Agreement and the Agreement on Licensing and Charges 

 

For the sake of simplicity the requirement on the presence of state resources, selectivity 

and impact on trade and competition are dealt with first.  

 
1.1 State resources and intervention by the State 

 

To be qualified as state aid, the advantage must be granted by the State or through State 

resources. For purposes of the state aid rules the term “State” covers also regional and 

local bodies.
47

 A loss of tax revenue is equivalent to consumption of State resources in the 

form of fiscal expenditure and state support may be provided equally by tax provisions of 

a legislative, regulatory or administrative nature as through the practices of the tax 

authorities.
48

 A reduction in the tax base or a total or partial reduction on the amount of 

tax, fees or charges, involves a loss of revenue and is therefore equivalent to the 

consumption of State resources in the form of fiscal expenditure.  

 

In the case at hand the State has intervened by means of agreements between (i) the 

Government of Iceland and the Company (Investment Agreement) and (ii) the 

municipalities of Reykjanesbær and Garður and the Company (the Agreement on 

Licensing and Charges). 

 

1.2 Selectivity 

 

The aid measure must be selective in that it favours “certain undertakings or the 
production of certain goods”. The Company is an undertaking within the meaning of the 

state aid rules of the EEA Agreement. According to settled case-law, in the field of 

competition law, the concept of “undertaking” covers any entity engaged in an economic 

activity, regardless of its legal status and the way in which it is financed.
49

 

Concerning the selective nature of the measures, it is common ground that the tax and fee 

derogations set out in the Helguvík Act, the Investment Agreement and in the Agreement 

on Licensing and Charges do not apply to all economic operators, but are granted in 

favour of the Company only. Consequently, they cannot be considered to be general 

measures of tax or economic policy and are therefore selective. 

 

                                                                                                                                             
paragraph 25; Joined cases C-278/92 to C-280/92 Spain v Commission [1994] ECR I4103, paragraph 20, 

Case C-482/99 France v Commission (“Stardust Marine”) [ 2002] ECR I4397, paragraph 68, and Case C-

280/00 Altmark [2003] ECR I-7747, paragraph 74. 
47

 Case C-248/84 Germany v Commission [1987] ECR 4013. 
48

 See point 3 of the Business Taxation Guidelines. 
49

 Case C-222/04 Cassa di Risparmio di Firenze and Others [2006] ECR I-289, paragraphs 107 et seq. and 

the case law cited there. 
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1.3 Impact on trade and distortion of competition 

 

As regards the criteria in Article 61(1) EEA on aid “which distorts or threatens to distort 
competition in so far as it affects trade between Contracting Parties”, it follows from the 

case law that it is not necessary to establish that the aid has a real effect on trade between 

Contracting Parties and that competition is actually being distorted, but only to examine 

whether that aid is liable to affect such trade and distort competition.
50

 Moreover, where 

aid granted by the state strengthens the position of an undertaking compared with other 

undertakings competing in intra-EEA trade, the latter must be regarded as affected by that 

aid. Conversely, it is not necessary that the recipient undertaking itself be involved in the 

said trade.
51

   

The Company intends to produce primary aluminium for export from Iceland, including to 

other EEA countries. Primary aluminium is a product widely traded within the EEA and in 

world markets. On this basis, the Authority concludes that the Investment Agreement and 

the Agreement on Licensing and Charges are liable to distort competition and to affect 

trade between the Contracting Parties to the EEA Agreement. 

 

1.4 Advantage 

 

The Authority recalls that the definition of aid is more general than that of subsidy, 

because it includes not only positive benefits, such as subsidies themselves, but also state 

measures which, in various forms, mitigate the charges which are normally included in the 

budget of an undertaking and which thus, without being subsidies in the strict sense of the 

word, are similar in character and have the same effect.
52

 According to settled case law, a 

measure by which the public authorities grant to certain undertakings a tax exemption 

which, although not involving a transfer of state resources, places those to whom the tax 

exemption applies in a more favourable financial situation than other taxpayers constitutes 

aid granted by the state or through state resources.
53

 

Such an advantage may be conferred by various reductions in the undertaking’s tax 

burden, including a reduction in the tax base or total or partial reduction in the amount of 

tax or a deferment, cancellation or even by special re-scheduling of tax debt.
54

 

 

A further examination is needed for the individual measures covered by the Investment 

Agreement and the Agreement on Licensing and Charges in order to determine whether 

and to which extent they confer an economic advantage on the Company. 

 

If the Authority finds that the tax and fee derogations result in an economic advantage it 

means that all the conditions are met for the presence of state aid. In the following the 

Authority will therefore conclude on the presence of state aid in respect of each of the 

individual measures. 

 

                                                
50

 Case C-372/97 Italy v Commission [2004] ECR I-3679, paragraph 44; Case C-66/02 Italy v Commission, 

paragraph 111 and Case C-148/04 Unicredito Italiano [2005] ECR I-11137, paragraph 54. 
51

 Case C-66/02 Italy v Commission, cited above, paragraphs 115 and 117, and Case C-148/04 Unicredito 
Italiano, cited above, paragraphs 56 and 58. 

52
 See, in particular, Case C-143/99 Adria-Wien Pipeline and Wietersdorfer & Peggauer Zementwerke 

[2001] ECR I-8365, paragraph 38; Case C-501/00 Spain v Commission [2004] ECR I-6717, paragraph 90; 

and Case C-66/02 Italy v Commission [2005] ECR I-10901, paragraph 77. 
53

 See to that effect Case C-387/92 Banco Exterior de España [1994] ECR I-877, paragraph 14; and Case C-

222/04 Cassa di Risparmio di Firenze and Others [2006] ECR I-289, paragraph 132. 
54 See point 2 of the Business Taxation Guidelines. 
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The Authority observes that the measures examined in the present case are similar to the 

measures examined in the Authority’s Decision No 187/05/COL. In the latter case the 

Authority considered such measures to confer an economic advantage on Norðurál ehf., 

the owner and operator of the Grundartangi smelter. In the case at hand, the Authority 

upholds, in principle, the same approach and assessment made in the Decision No 

187/05/COL. 

 
1.4.1 Advantages in the Investment Agreement 

 

1.4.1.1 Corporate income  tax 

According to Article 4(1)(1)(a) of the Helguvík Act and Section 7.1(a) of the Investment 

Agreement the Company shall pay a maximum corporate income tax rate of 15%. 15% is 

the current tax rate for limited liability companies according to the Act No 90/2003 on 

income tax. However, should the tax rate according to this statutory rule be lower than 

15% such lower income tax rate shall also apply to the Company. Hence, the provision 

entails a protection against any future increases of the statutory rate of income tax. In other 

words, the fixing of a maximum rate of corporate income tax for the Company constitutes 

a deviation from the statutory rules to the benefit of the Company guaranteeing it of a 

maximum rate of corporate income tax.  

 

If the statutory tax rate becomes higher than the guaranteed maximum rate of 15%, the 

difference between the statutory rate and the maximum rate will confer an economic 

benefit to the Company. By fixing the current tax rate as a maximum ceiling, the provision 

guarantees the Company a degree of planning security regarding corporate income tax 

which other economic operators do not enjoy. This guarantee against future legislative 

changes in itself constitutes state aid within the meaning of Article 61(1) EEA.
55

  

 

The Icelandic authorities have submitted a sensitivity analysis on the impact of possible 

future increases in the statutory income tax rate for companies. The sensitivity analysis 

shows that for every 1% increase in the statutory tax the aid element will represent 

approximately USD 2.7 million over a time span of 20 years calculated to a net present 

value. 

 

1.4.1.2 Depreciation rules 

The possibility to depreciate down to no residual value compared to depreciating down to 

10% residual value (as prescribed in statutory legislation) means that the Company may 

deduct a cost that it would not otherwise have been able to deduct and thereby reduce its 

taxable profits and hence also its tax liability. The fact that the tax liability is reduced 

means that the company has more funds at its disposal. The Company benefits therefore 

from an economic advantage consisting of the amount by which the tax liability is 

reduced. Hence state aid within the meaning of Article 61(1) EEA is involved.  

 

This aid element has been calculated by the Icelandic authorities to a net present value of 

USD 0.9 million over 20 years. 

 

1.4.1.3 Deduction of operating losses  

The current statutory rule entitles all companies to deduct from taxable income in any 

given year the remaining net operating losses from the preceding ten calendar years.
56

 The 

Authority considers that the provision in the Investment Agreement and the Helguvík Act 

                                                
55

 See to this effect Decisions 187/05/COL and 40/03/COL. 
56 Act No 90/2003 on income tax, Article 31, paragraph 1, subparagraph 8. 
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according to which the Company is guaranteed to be able to deduct operating losses for a 

minimum number of years, irrespective of a reduction in the permissible time span in 

statutory legislation, confers in and of itself an economic benefit on the Company. In 

addition in a case where the time span in statutory legislation for deducting operating 

losses is reduced to be lower than ten years (as provided for in the Helguvík Act) an 

advantage is conferred on the Company, constituted by the difference between using the 

time span following from statutory provisions and the minimum level of ten years.  

 

1.4.1.4 Electricity safety control fee 

The level of the fee is dependent on how much electricity is purchased. Moreover, the fee 

must be recovered from the customers of the utilities in relation to the extent to which the 

customer has purchased electricity. De facto, the customer pays the safety control fee.  

 

In the absence of a safety control fee exemption, the Company would pay the fee via the 

prices charged to it by the utility. The Icelandic authorities have specified that the 

exemption means that the utilities are legally obliged to reflect the fact that they have not 

paid the safety control fee in the prices charged to the Company. Hence the utilities are 

obliged to confer the benefit of not having paid the safety control fee to the Company. The 

measure involves therefore an economic advantage for the Company and therefore state 

aid within the meaning of Article 61(1) EEA. The calculation of the aid element, by the 

Icelandic authorities, is based on the estimated electricity purchase of the aluminium 

smelter at Helguvík over 20 years and is estimated to a net present value of USD 6.8 

million.  

 

1.4.1.5 Stamp duties 

The reduced rate of stamp duties confers an economic advantage on the Company and 

involves therefore state aid within the meaning of Article 61(1) EEA. The aid element is 

estimated by the Icelandic authorities to amount to USD 2.2 million.
57  

 

1.4.1.6 Zoning fee 

The fact that the zoning fee to be paid by the Company in relation to the construction of 

the aluminium smelter will not be calculated according to the principles laid down in Act 

No 73/1997 confers an economic advantage on the Company. It involves therefore state 

aid within the meaning of Article 61(1) EEA. The aid element is estimated by the 

Icelandic authorities to amount to USD 0.3 million. 

 

1.4.1.7 Industrial charge 

The exemption from the industrial charge confers an economic advantage on the Company 

and involves therefore state aid within the meaning of Article 61(1) EEA. The aid element 

is calculated by the Icelandic authorities on the basis of the estimated revenue of the 

Company over 20 years to a net present value of USD 3.7 million.  

 

1.4.1.8 Market charge 

The exemption from industrial charge confers an economic advantage on the Company 

and involves therefore state aid within the meaning of Article 61(1) EEA. The aid element 

is calculated by the Icelandic authorities on the basis of on an estimate of the labour costs 

of the Company over 20 years to a net present value of USD 0.1 million.  

 

                                                
57 Cf. stamp duties of bonds and lease agreement. 
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1.4.1.9 Import duties 

The Company will not benefit from any exemption from the payment of customs/excise 

duties other than what it would have enjoyed on the basis of the current statutory rules. 

However, the fact that the Company is guaranteed an exemption from these duties against 

future legislative changes in itself constitutes an advantage and hence state aid within the 

meaning of Article 61(1) EEA. 

 

1.4.1.10 Deferral from payment of VAT on imports and electricity 

The Company will benefit from a deferral of VAT payment in line with the general 

statutory rules. Since neither the Helguvík Act nor the Investment Agreement contain any 

provision on VAT deferral deviating from the general statutory rules which would amount 

to a guarantee against future changes in statutory legislation, the Authority considers that 

the provision does not confer an economic advantage on the Company and hence that state 

aid within the meaning of Article 61(1) EEA is not involved. 

 

1.4.2 Advantage in the Agreement on Licensing and Charges 

 

1.4.2.1 Municipal property tax 

The current municipal property tax rate in Reykjanesbær is 1.65% and in Garður 1.5% 

while the Company will be subject to a municipal property tax rate of 0.75%. The reduced 

rate relieves the Company of charges that should normally be borne by the Company and 

confers therefore an advantage on the Company. The measure constitutes therefore state 

aid within the meaning of Article 61(1) EEA. 

 

In order to calculate the aid amount it is necessary to establish the difference between 

what follows from using the statutory municipal property tax rates and the rate provided in 

the Helguvík Act.  

 

The aluminium smelter at Helguvík will be constructed within the jurisdiction of the two 

municipalities, Reykjanesbær and Garður. Based on explanations from the Icelandic 

authorities the breakdown of the facilities of the Company will be as follows:  

 
Table 4 

List of buildings: 

Cost    

(MISK) Municipality 

   

Potrooms 11,358 Garður 

Substations 367 Garður 

Rodding Shop 2,330 Garður 

Casthouse 1,641 Garður 

Air Compressor Stations 308 Garður 

Warehouses & Workshops 300 Garður 

Administration & Personnel Facilities 1,874 Garður 

Silos & Tanks 1,207 Reykjanesbær 

Earthworks & Finishes around buildings 202 Garður 

  19,587   

   

Cost in Garður 18,380 93.8% 

Cost in Reykjanesbær 1,207 6.2% 
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Property tax percentage            1.51%  

 

 

Based on the municipal tax rates (for Reykjanesbær of 1.65% and for Garður of 1.5%) the 

applicable tax rate is calculated as the weighted average of those resulting in a tax rate of 

1.51%.  

 

According to the Icelandic authorities, under statutory law, the new buildings would have 

been evaluated on the basis of a cost-based method laid down in Article 27(2) of Act No 

6/2001. However, according to Article 4(1)(8) of the Helguvík Act, the tax is levied on the 

basis of the four construction phases of the aluminium smelter at Helguvík.
58

 

 

Tax base: 

(i) After construction of the first phase (90 000 tonnes),  ISK 6 839 000 000; 

(ii) after second phase (180 000 tonnes), additional ISK 3 943 000 000;  

(iii) after third phase (270 000 tonnes), additional ISK 4 135 000 000 and  

(iv) after fourth phase (360 000 tonnes), additional ISK 4 670 000 000 

 

In the Authority’s view the method of establishing the tax base of the aluminium smelter 

at Helguvík set out in Article 4(1)(8) of the Helguvík Act are comparable to what would 

have been the case under the statutory rules (i.e., Article 27(2) of Act No 6/2001). 

Moreover, in both cases, the tax base is indexed according to the official building cost 

index.  

 

The Icelandic authorities have estimated the advantage for the Company on the basis of 

the difference of the tax rate applied to the Company (0.75%) and the tax rate applicable 

in the two municipalities (a weighted average of 1.51% on buildings) based on the tax 

base applied on the buildings foreseen at the smelter site, taking into account depreciation 

of buildings.  

 

The Authority observes that the tax base set out in the Helguvík Act does not include the 

value of the land. According to the information provided by the Icelandic authorities, the 

Icelandic Property Registry has evaluated the land leased by the Company as being worth 

ISK 158 150 000. According to the Icelandic authorities, this is, however, only a 

preliminary valuation and the land will be reassessed when more information on the 

zoning of the site is submitted by the local authorities.
59

 Moreover, the Authority observes 

that the preliminary valuation of ISK 158 150 000 only covers the part of the land where 

the smelter will be constructed
60

 but there still is no official valuation of the land at the 

harbour, also leased by the Company.
61

  

 

Based on the above, the measure confers therefore an advantage on the Company and 

constitutes state aid within the meaning of Article 61(1) EEA. 

 

                                                
58

 These estimates of cost values have been established by a company Mannvit-engineering which submitted 

estimates based on an agreement to do so between the Company and the two municipalities (dated 1 April 

2009 and entitled Agreement regarding real property tax, planning and contribution to fire protection). 
59

 In comparison the official value of the land at the aluminium smelter site at Straumsvík is ISK 

2.858.000.000 and at Grundartangi ISK 2.144.700.000, cf. www.fmr.is.  
60

 At the addresses Stakksbraut 1, Garður (113.7 hectares) and Stakksbraut 1, Reykjanesbær (13.8 hectares). 
61 15.618 square meters at the address Stakksbraut 4, Reykjanesbær. 
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Based on a 20 year span, the aid element (taking account of depreciation) has been 

preliminarily estimated by the Icelandic authorities to a net present value of USD 6.4 

million; USD 5.9 million for the buildings as and USD 0.5 million for the land (based on 

the preliminary valuation). 

 

1.4.2.2 Building license fee 

 

The Authority recalls that the sum of 300 000 USD to be paid by the Company covers 

issuance of a building license, surveillance and inspections. The fee has therefore been 

fixed in accordance with the principle laid down in the statutory rules in the Planning and 

Building Act No 73/1997 and does therefore not confer an economic advantage on the 

Company. Hence no state aid within the meaning of Article 61(1) EEA is involved.  

 

1.5 The Power Contracts  

 

The Company will be buying power from two different utilities; namely Orkuveita 

Reykjavíkur (Power Contract I) and HS Orka hf. (Power Contract II).  

 

As a preliminary point the Authority observes that the question of whether state aid is 

involved must be determined on the basis of objective elements which must be assessed 

on the date on which the Authority takes its decision.
62

 HS Orka hf. was previously owned 

100% by various municipalities until July 2007 when the municipal ownership share 

decreased to about 68%.
63

 This changed again from 14 July 2009 when Geysir Green 

Energy became a majority shareholder, owning 66% of the shares in HS Orka hf. Geysir 

Green Energy therefore controls the majority of the votes attached to the shares and 

appoints more than half of the members of the administrative, managerial or supervisory 

bodies in HS Orka hf.
64

 The Authority has no information in its possession showing that 

the municipalities have entered into agreements which give the municipalities 

extraordinary voting powers giving them control of HS Orka hf.
65

 On this basis the 

Authority considers that HS Orka hf. does therefore not qualify as a public undertaking.
66

  

 

The Authority further observes that although Power Contract II was signed prior to 14 

July 2009 it will not be binding and final until the board of directors of HS Orka hf. has 

deemed it to be profitable.
67

 This has not yet taken place. Thus the new owners have the 

final authority in terms of whether Power Contract II will be binding and final. As HS 

Orka hf. is no longer controlled (directly or indirectly) by the State the Authority has taken 

the view that Power Contract II cannot be considered as imputable to the State.  

                                                
62

 See to that effect, Joined Cases C-182/03 and C-217/03 Belgium and Forum 187 v Commission [2006] 

ECR I-5479, paragraph 137, and Joined Cases C-341/06 P and C-342/06 P Chronopost and La Poste v 

UFEX and Others, not yet reported, paragraph 95. 
63 HS Orka hf. (Hitaveita Suðurnesja hf. until 1.1.2009 when the utility was divided into two companies; HS 

Veitur hf and HS Orka hf) was 100% owned by municipalities (and the public undertaking Orkuveita 

Reykjavíkur) until July 2007 when 32% of the shares were sold to Geysir Green Energy). 
64

 Geysir Green Energy appoints 4-5 members out of 7 member board of directors. 
65 The municipalities still hold about 34% of the shares. 
66

 This is based on the definition of a public undertaking in Case C-482/99 France v Commission (Stardust 
Marine) [2002] ECR I-4397 and Article 1 of the Transparency Directive (Commission Directive 

2006/111/EC of 16 November 2006 on the transparency of financial relations between Member States and 

public undertakings, OJ L 318, 17.11.2006, p. 17, incorporated into the EEA Agreement by means of Article 

1a of Annex XV to the EEA Agreement, cf. decision of the EEA Joint Committee No. 55/2007, OJ L 266, 

11.10.2007, p. 15 and EEA Supplement No. 48, 11.10.2007, p. 12).   
67

 According to Article 6.17.1(b) of Power Contract II the board of directors of HS Orka hf. must have 

deemed the contract to be profitable. 
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Orkuveita Reykjavíkur is 100% owned by Icelandic municipalities. Hence Orkuveita 

Reykjavíkur is party to Power Contract I in the capacity of a public undertaking. Actions 

of public undertakings may constitute state aid provided there is imputability of such 

actions to the State.
68

 However, the question of whether there is imputability to the State 

(as regards Orkuveita Reykjavíkur) is only relevant if the Power Contract is not concluded 

on market conditions in line with the market economy investor principle.
69

 In other words, 

if public undertakings invest in new facilities which sell power exclusively (or almost 

exclusively) to the Company at prices that would be acceptable to a private market 

investor and that the investments would therefore be profitable, it can already for that 

reason be concluded that no state aid is involved. 

 

In this context the Authority observes that the issue is to examine whether a private 

investor operating in a market economy would have chosen to enter into a long term 

bilateral contract for the same price and on the same terms as in the agreement in 

question.
70

 In making that assessment the Authority cannot replace the utility’s judgment 

with its own, which implies that the utility, as the seller of electricity must enjoy a wide 

margin of judgment. Only where there is no other plausible explanation for the utility’s 

choice of contract could it be qualified as state aid. 

 

On this basis the Authority will examine whether a private electricity supplier would 

consider offering metal-linked power tariffs. In this regard, it is relevant to take into 

account the forecasts for the aluminium price as well as the other factors applied in the 

profitability analysis in the two power projects. The Authority considers that a private 

market player could consider offering metal-linked tariffs if the assumptions of the future 

metal prices appear reasonable and if the investments are calculated to yield an adequate 

rate of return. This in line with previous decision practice of the Authority, namely 

Decision 187/05/COL in which the Authority considered that such a pricing mechanism 

was acceptable for a private market investor.  

 

As to the aluminium prices, the Authority observes that they are based on forward 

aluminium prices from London Metal Exchange (for the first ten years) and a forecast by 

independent experts
71

 for the remaining period until 2059. In this regard the Authority 

draws the attention to the fact that the foreseen price at the start of power delivery of USD 

1 665 (2009 prices) is foreseen to steadily increase every year by around 1.3%. Based on 

this the Authority finds no reason to doubt the reliability of the price assumptions.  

 
With respect to the verification of the profitability of the investments made by Orkuveita 

Reykjavíkur, the cash flow analysis which is applicable for all facilities constructed gives 

an internal rate of return of [...]%. This is higher than the WACC which is [...]%.   

 

                                                
68

 Case C-482/99 France v Commission (Stardust Marine) [2002] ECR I-4397, paragraphs 50-59 and Article 

1 of the Transparency Directive. 
69

 This principle is explained in the Authority’s guidelines Part IV Rules on public service compensation, 

state ownership of enterprises and aid to public enterprises, Application of state aid provisions to public 

enterprises in the manufacturing sector, point 3.1: “To ensure respect for the principle of neutrality the aid 
must be assessed as the difference between the terms on which the funds were made available by the State to 
the public enterprise, and the terms which a private investor would find acceptable in providing funds to a 
comparable private undertaking when the private investor is operating under normal market economy 
conditions” (hereinafter 'market economy investor principle'). 
70

 See the Authority’s decision of 8 July 2009 305/09COL on power sales agreement entered into by 

Notodden municipality and Becromal Norway AS. 
71 CRU Analysis “The Aluminium Quarterly Industry and Market Outlook” March 2009. 
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Aside from this, the Authority observes that Power Contract I also contains a condition 

that it will not be binding and final before its owners have approved it by reference to 

whether the contract is profitable. 

 

On the basis of the above observations the Authority considers that Power Contract II, 

entered into by HS Orka hf. is not imputable to the State whereas Power Contract I to be 

entered into by Orkuveita Reykjavíkur is in line with the market investor principle as it 

appears to yield an acceptable return, and a private electricity supplier could, in similar 

circumstances, also have made similar business choices. The Authority therefore 

concludes that no state aid within the meaning of Article 61(1) EEA is involved in either 

of the Power Contracts.  

 

2 Procedural requirements 
 

Pursuant to Article 1(3) of Part I of Protocol 3, “the EFTA Surveillance Authority shall be 
informed, in sufficient time to enable it to submit its comments, of any plans to grant or 
alter aid (…). The State concerned shall not put its proposed measures into effect until the 
procedure has resulted in a final decision”. 
 
The Icelandic authorities submitted the notification in the present case on 10 March 2009.  

 

While the Parliament adopted the Helguvík Act authorising the Icelandic authorities to 

enter into an Investment Agreement with the Company for purposes of derogating from 

Icelandic statutory tax and fee rules on 17 April 2009, the derogations will not be signed 

and enter into effect before the Authority has approved of such aid measures. In these 

circumstances the Authority considers that by submitting the notification on 10 March 

2009 the Icelandic authorities have complied with the notification requirement  

 

The Authority can therefore conclude that the Icelandic authorities have respected their 

obligations pursuant to Article 1(3) of Part I of Protocol 3. 

 

3 Compatibility of the aid  
 

In the following the Authority considers the possibility for considering the aid measures 

identified above as compatible with the functioning of the EEA Agreement on the basis of 

Article 61(3)(c) of the EEA Agreement and the Regional Aid Guidelines. 

 

The Authority observes that the Helguvík aluminium smelter will be located in the 

municipalities of Reykjanesbær and Garður which covers an area eligible for regional 

investment aid based on the Authority’s Decision No 378/06/COL on the regional aid map 

of assisted areas for Iceland.
72

  

 

3.1 Regional development strategy 

 

The Regional Aid Guidelines provide that aid may be considered compatible with the 

functioning of the EEA Agreement when it forms an integral part of a regional 

development strategy with clearly defined objectives as regards supporting investment and 

job creation.
73

 Where the aid is confined to one area of activity, such as in the present case 

                                                
72

Decision 378/06/COL of 6 April 2006 on the regional aid map for Iceland is adopted on the basis of the 

Regional Aid Guidelines and is valid for the period of 1 January 2007 to 31 December 2013. 
73 Cf. paragraphs 10 and 3 of the Regional Aid Guidelines.  
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where the aid is granted for construction of an aluminium smelter, it should be 

demonstrated that the project contributes towards a coherent regional development 

strategy and does not result in unacceptable distortions of competition.  

 

The Icelandic authorities have submitted information on the socio-economic impact of the 

investments to be made in respect of the aluminium smelter at Helguvík. The Authority 

considers that such information shows that the construction of the aluminium smelter at 

Helguvík contributes to a regional development strategy for the Suðurnes/Reykjanes area.  

 

In this regard, the Authority has taken account of the Icelandic authorities’ Job Creation 

Plan (envisaging the creation of about 6000 new jobs over the next few years in Iceland) 

which, besides being nation-wide in scope, is also focused on job creation in specific areas 

of Iceland, amongst them the Suðurnes/Reykjanes area. The information submitted by the 

Icelandic authorities show that the unemployment rate in the Suðurnes/Reykjanes area is 

higher than the general rate of unemployment in Iceland. The information also shows that 

investments in an aluminium smelter at Helguvík would contribute to keeping a limit on 

the increasing unemployment rate in the Suðurnes/Reykjanes area. In this regard the 

Authority has taken account of the fact that the number of employees is envisaged to 

increase from 210 at the start-up of the aluminium smelter at Helguvík (in 2011) to 540 

employees upon completion of the smelter with a potential to rise even further to 600-700 

employees. To this figure can be added the number of employees to be hired for 

constructing the smelter (estimated at 800-1200). Based on these expectations, the 

Authority considers that the number of jobs created in the context of the construction and 

operation of the aluminium smelter at Helguvík will indeed make an important 

contribution to the Icelandic Job Creation Plan on a nation-wide basis as well as for the 

part which focuses on the Suðurnes/Reykjanes area. 

 

Aside from this the Authority has taken account of the expectation that the construction of 

the aluminium smelter will have the effect of increasing the GDP in Iceland as estimated 

by the Icelandic authorities by 2.7% during 2009-2015 at fixed price levels. In this regard 

the Authority notes that the construction of the aluminium smelter at Helguvík will have 

as a side effect that important infrastructure will be built, such as port facilities and 

buildings along the quay in Helguvík.    

 

On this basis the Authority considers that the aid measures in favour of the construction of 

an aluminium smelter at Helguvík will make an important contribution to the economic 

development and job creation in the Suðurnes/Reykjanes area which is (in the two 

municipalities) eligible for regional aid.  

 

Based on the information submitted by the Icelandic authorities the Authority observes 

that primary aluminium has been, and still is, heavily traded world-wide, including in the 

EEA. The market has grown considerably between 1999 and 2006 and is predicted to 

continue to do so according to specialists. In this regard, world consumption has been 

predicted to increase by 16 million tonnes between 2009 and 2013 and long term 

projections predict further increases of up to 55 million tonnes in 2015 and 67 million 

tonnes in 2020. Based on this information the Authority considers the primary aluminium 

market to be well-functioning.  

 

In view of the situation of the aluminium market and the fact that the Icelandic authorities 

have calculated the aid amount (granted over the notified time frame) to be limited to 

about Euro 20 million over the notified time period the Authority considers that the aid to 
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be granted does not result in unacceptable distortions of competition. In any event, the 

Authority observes that the overall aid ceiling is limited to 69 747 000 Euro.     

 

All circumstances viewed together the Authority considers that the Icelandic authorities 

have demonstrated that, as a consequence of the state aid granted via the tax and fee 

concessions identified above, potential distortions of competition on the level of the EEA 

are limited while positive regional effects are rather important.  

 
3.2 Eligible costs, investment aid and aid intensity 

 

According to the Regional Aid Guidelines land, buildings, plants and machinery are costs 

eligible for regional aid.
74

 The costs described in section 2.7 of Part I (above) cover such 

items and are therefore eligible expenses according to the Regional Aid Guidelines. 

 

According to the Regional Aid Guidelines, regional investment aid can be awarded for an 

initial investment project.
75

 In order for aid to qualify as investment aid the aid must be 

limited in terms of a fixed percentage of the investment costs. The maximum aid intensity 

for regional investment aid is the gross grant equivalent of 15% for large enterprises. 

Special ceilings apply for large investments projects, according to the Regional Aid 

Guidelines.
76

 

 

As a preliminary point, the Authority observes that the tax and fee concessions, identified  

above, are imposed on revenue and property (such as corporate income tax, municipality 

property tax, market charge, industrial tax etc.) rather than in relation to investment cost. 

Such aid normally constitutes operating aid. However, the Business Taxation Guidelines 

provide that it is possible to qualify aid as investment aid where the aid is limited in terms 

of a fixed percentage of the investment costs. This is also confirmed by case law.
77

 

Paragraph 4(3) of the Business Taxation Guidelines reads as follows: 

 
Where a fiscal aid is granted in order to provide an incentive for firms to embark on 
certain specific projects (investment in particular) and where its intensity is limited 
with respect to the costs of carrying out the project, it is no different from a subsidy 
and may be accorded the same treatment. Nevertheless, such arrangements must lay 
down sufficiently transparent rules to enable the benefit conferred to be quantified. 
 

As a preliminary point the Authority observes that it is a condition for granting the aid that 

the investment in the aluminium smelter at Helguvík is undertaken and, in that sense, the 

aid is linked to the investment project. Moreover, the Authority considers that if the grant 

of the aid is subject to an overall ceiling which is expressed as a percentage of the amount 

of the investment, this would be sufficient to classify the aid as investment aid irrespective 

of the fact that the tax measure, providing for the grant of the aid is not related to 

investment costs but rather to profits or revenue. The Authority observes that the grant of 

aid in the case at hand is subject to an overall aid ceiling Euro 69 747 000 which, 

expressed as a percentage of the amount of the investment costs represents 5.59%.  

 

On the basis of these considerations the Authority considers that aid resulting from the 

identified tax and fee measures, by means of the ceiling expressed as a percentage of the 

                                                
74 Paragraph 4.2.1. 
75

 Paragraph 4.1.1. 
76

 Paragraph 56. 
77

 Joined cases C-186/02 P and C-188/02 Ramondin v Commission, ECR 2003 I-2415 and Joined cases C-

183/02 P and C-187/02 P Demesa and Territorio Histórico de Álava v Commission, ECR 2004 I-10609. 
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investment costs, qualify as investment aid. Hence state aid resulting from the (i) 

corporate income tax; (ii) depreciation rules; (iii) deduction of operating losses; (iv) safety 

control fee for electricity production; (v) stamp duties; (vi) zoning fee; (vii) industrial 

charge; (viii) market charge; (ix) import duties; and (x) municipal property tax qualify as 

investment aid and can be counted towards the aid ceiling of Euro 69 747 000. 

 

According to the Regional Aid Guidelines it is important to ensure that regional aid 

produces a real incentive effect to undertake investments which would not otherwise be 

made. In this regard the Authority observes that the Icelandic financial institutions 

collapsed in October 2008 resulting in a financial crisis. While the work for constructing 

the aluminium smelter at Helguvík had already commenced in June 2008, the impact of 

the changed circumstances of the financial markets in October 2008 meant that the 

Company could not raise financing for the project and the construction work had to be put 

on hold. It was in the light of these circumstances that the Icelandic authorities considered 

state funding necessary in order to enable the continuation of the project.
78

 Taking account 

of these circumstances – which are highly unusual – the Authority considers that the 

construction of the aluminium smelter at Helguvík would not have continued without state 

aid. State aid is therefore necessary for the continuation of the project and the incentive 

effect is fulfilled.  

 

While the aid intensity limit following from the Icelandic regional aid map for the 

municipalities in question is 15%, the Authority considers that the aluminium smelter at 

Helguvík qualifies as a large investment project as defined in the Regional Aid 

Guidelines.
79

 Hence the project is subject to adjusted regional aid ceilings
80

 as set out in 

section 2.7 of Part I in this Decision. The aid granted via the tax and fee measures are 

limited to 20 years from the signing of the Investment Agreement on 23 July 2009 and 

thus expires on 23 July 2029. 

 

On this basis the Authority considers that the absolute aid ceiling following from applying 

the Regional Aid Guidelines to the present case is 69 747 000 Euro at 2009 prices and that 

the aid intensity (which forms an integral part of the absolute ceiling for the grant of state 

aid to the Company) is 5.59%.   

 

The Icelandic authorities have also notified this as the absolute ceiling for the tax and fee 

measures identified above. 

 

The Authority observes that this ceiling of 69 747 000 Euro at 2009 prices and an aid 

intensity of 5.59% entails that no further aid can be granted when the ceiling has been 

reached. For example, if the ceiling is already reached in 2020, no further aid can be 

granted via the tax and fee measures identified in the present case. 

 

In this context the Authority observes that given the extent of investments and previous 

decision practice of the Authority, the notified time frame  (over which the state aid is 

planned to be granted), is acceptable in the present case.
81

 The Authority also points out 

that this does, however, also mean that state aid via the identified tax and fee measures 

                                                
78

 The construction work had to be put on hold as of the last quarter of 2008. The economic crisis in Iceland 

is evidenced amongst others by the adoption of the Icelandic authorities of the so-called “Emergency Act” 

No 125/2008 enabling State interference with financial institutions. 
79

 Paragraph 4.3. 
80

 Paragraph 56 of the Regional Aid Guidelines. 
81 The Authority’s Decision No 187/05/COL. 
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may be granted only until 23 July 2029 even if the total amount of aid (under the above 

stated ceiling) has not yet been granted.  

 

As regards the time span, the Authority observes that while it is true that some aid will 

probably be already granted in 2009 (via the measures related to zoning fee and municipal 

property tax) a somewhat larger share of the aid (granted via for example the electricity 

safety control fee) will only be effective as of when the aluminium smelter in Helguvík 

becomes operational in 2011-2012 and with full effect only as of 2015-2016. This means 

that the time frame for the tax concessions will potentially be between 13 and 17 years, 

provided the Company already has taxable profits from the start-up of operations.
82

  

 

3.3 The large investment projects 

 

The Authority notes that the Regional Aid Guidelines provide that where the total amount 

of aid from all sources exceeds 75% of the maximum of aid an investment with eligible 

expenditure of Euro 100 million could receive, and where either of the two following 

conditions are met, the Authority must open the procedure set out in Article 1(2) in Part 1 

of Protocol 3 to the Surveillance and Court Agreement:
83

 

 

a) the aid beneficiary accounts for more than 25% of the sales of the product(s) on the 

market(s) concerned before investment or will account for more than 25% after the 

investment, or;  

 

b) the production capacity created by the project exceeds 5% of the market, while the 

growth rate of the market concerned is below EEA GDP growth rate.  

 

Since the burden of proof is with the Icelandic authorities they have provided data to 

verify that neither of the conditions are met.
84

 

 

The Authority observes that the relevant product market is primary aluminium and the 

geographic market is global.
85

  The market share of the beneficiary is measured by taking 

account of the Century Aluminium Group as a whole. According to the information 

provided by the Icelandic authorities, Century Aluminium Company has a total production 

capacity of 810 000 tonnes. The breakdown of that figure into entities is as follows: 

 

Hawesville, KY 244 000 tonnes 

Mt. Holly, SC  122 000 tonnes 

Ravenswood, WV 170 000 tonnes 

Grundartangi  275 000 tonnes 

Total   811 000 tonnes 

 

According to a report issued by CRU International Limited
86

 the world total aluminium 

consumption forecast for 2009 is 33 629 000 tonnes. Century Aluminium Group therefore 

                                                
82

 The Authority has also taken note of that the Company has submitted calculations in which it foresees to 

have profits only in 2023 
83

 Section 4.3.2 of the Regional Aid Guidelines. 
84 Paragraph 59 of the Regional Aid Guidelines. 
85

 The market definitions are in line with the Commission’s practice in merger cases, see Glencore/Sual/UC 
Rusal, Case No COMP/M.4441; Alcoa/Insepal, Case No IV/M.1003 and Norsk Hydro/VAW, Case 

COMP/M.2702 
86 Long Term Outlook for Aluminium 2008/09 Report, March 2009.  
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accounts for 2.4% of the product concerned on the market for 2009 (811 000 / 33 629 

000).  

 

After the full investment the total production capacity of the Century Aluminium Group 

will be 1 170 000 tonnes annually (810 000 + 360 000). This would account for 2.4% of 

the world annual consumption in 2013 based on forecasts on world consumption of 

primary aluminium. 

 

Based on the above the Authority considers that the first condition (a) is not met in the 

case at hand. 

 

With regard to the second condition (b), the Icelandic authorities have submitted that 

based on forecasts of world consumption of primary aluminium, the aluminium smelter at 

Helguvík, will, in the final phase (when it has reached a capacity of maximum 360 000 

tonnes per annum) account for less than 1%.  Hence the production capacity of aluminium 

smelter at Helguvík will not reach the 5% threshold set out in condition (b).  

 

On the basis of the above the Authority concludes that it has not been necessary to open 

the procedure by reference to the Regional Aid Guidelines in the present case. 

 

4 Conclusion 
 

Irrespective of the notified time frame, the state aid resulting from the state aid measures 

will according to the notification not exceed the absolute ceiling of Euro 69 747 000 at 

2009 prices, representing the total amount of aid which may be granted to the Company 

for the investments in the aluminium smelter at Helguvík. State aid resulting from the 

measures will not exceed the aid intensity of 5.59% which forms an integral part of the 

absolute ceiling for the grant of state aid to the Company notified by Icelandic authorities 

and will not be granted beyond the date of  23 July 2029, irrespective of whether the total 

amount of aid under the ceiling has been reached.  

 

On the basis of the foregoing assessment the Authority considers that the identified aid 

measures meet the conditions set out in the Regional Aid Guidelines as being compatible 

with the functioning of the EEA Agreement by reference to Article 61(3)(c). The 

Authority has therefore taken the view that state aid which the Icelandic authorities plan to 

grant via the tax and fee measures identified above is compatible with the functioning of 

the EEA Agreement.  

HAS ADOPTED THIS DECISION: 

Article 1 

The EFTA Surveillance Authority considers that the deferral from payment of VAT on 

imports and electricity, the building license fee and the power contracts do not constitute 

state aid within the meaning of Article 61(1) of the EEA Agreement. 

 

Article 2 

The Authority considers the following measures to constitute state aid within the meaning 

of Article 61(1) of the EEA Agreement: 

  

(i) The maximum corporate income tax of 15% 
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(ii) The depreciation of assets to zero residual value 

(iii) The minimum time span of ten years for deduction of operating losses 

(iv) The exemption from payment of electric safety control fee 

(v) The reduced stamp duties on documents in relation to initial investment  

(vi) The fixed amount of zoning fee 

(vii) The exemption from industrial charge 

(viii) The exemption from market charge 

(ix) The guarantee of a future exemption from import/excise duties 

(x) The special calculation of municipal property tax.  

 

On the basis of Article 61(3)(c) of the EEA Agreement and the Regional Aid Guidelines 

the EFTA Surveillance Authority has decided not to raise objections to the grant of aid in 

favour of the Company for the construction and operation of an aluminium smelter in 

Helguvík, Iceland by means of the aid measures identified above. 

 

 

Article 3 

As follows from Article 21 of Protocol 3 to the Surveillance and Court Agreement, the 

Icelandic authorities must submit annual reports on the grant of the aid via the measures 

listed in Article 2.  

Article 4 

This Decision is addressed to the Republic of Iceland.  

Article 5 

Only the English version is authentic. 

 

Done at Brussels, 23 July 2009 

For the EFTA Surveillance Authority, 

 

 

 

Per Sanderud       Kristján Andri Stefánsson  

President       College Member 

 

 


